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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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0 A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New .
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in &

~ warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to-be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appomted under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1, OOO/— where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(®)

BT TG Yoo IAMIFTTH, 1944 B GRT 35— /35-F & faia—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals.other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a humber of order-in-Original, fee for each O.1.0. should be

. paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment .
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in thé
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pré-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal o m
10% of the duty demanded where duty or duty and penalty are in dispute, or penaliy- ..
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penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Bodal Chemical Ltd (Unit II) Plot No.123 & 124, Phase-1, GIDC,
Vatva, Ahmedabad, Gujarat, (for short - ‘appellant”) has filed this appeal.against
Order-in-Original No.AC/06/Div-11/2017-18 dated 28.03.2018 (for short —-impugned
order), passed by the Assistant Commissioner, Central GST, Division-II,

Ahmedabad-South (for short - ‘adjudicating authority”).

2. Briefly, the facts are that based on Revenue Para of CERA Audit for the
period from 2010-11 to 2013-14, a show cause notice dated 01.07.2015 was issued
to the appellant, alleging that they had availed CENVAT credit in respect of common
taxable services but had failed to maintain separate accounts as stipulated in Rule 6
of the CENAT Credit Rules, 2004. The notice further alleged that the appellant was

engaged in trading_activity in addition to manufacturing goods falling under chapter

29 of Central Excise Tariff Act, 1985. The jurisdictional Assistant Commissioner, .

vide order-in-original No.AC/15/Div.II/2015-16 dated 29.02.2016 decided the
aforementioned show cause notice, wherein he confirmed the demand of Rs.
1,61,730/- along with interest and also imposed penalty under Rule 15(2) read with
Section 11AC (1)(e) of the Central Excise Act, 1944. Vide Ofder-in—AppeaI No.AHM-
EXCUS-001-APP-064-2016-17 dated 27.02.2017, the Commissioner (Appeals) held
that the CENVAT credit demanded cannot be more than the CENVAT credit availed
and accordingly, he remanded the matter to the adjudicating authdrity for
determining the CENVAT credit availed by the appellant on such exempted service.
However, the adjudicating authority has again determined the duty of 6% of
trading activity (exempted service) and confirmed the duty accordingly and also
imposed penalty under Rule 15(2) read with Section 11AC of Central Excise Act,

1944,

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that:

o The proceedings came up before the adjudicating authority as per directions
of the Commissioner (Appeals) order dated 27.02.2017; that the
.Commissioner (Appeals) has remanded the matter to the adjudicating
authority to determine the CENVAT credit availed on such exempted service
and held that the CENVAT credit demanded cannot be more than the CENVAT
credit availed. The adjudicating authority has not followed the said direction
and failed to determine the amount of CENVAT credit on such exempted
service. ‘

« The adjudicating authority -has failed to consider the submissions made by

the appellant and thus the impugned order is in violation of principles of
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service credit of the services utilized in trading activity or both, the demand
. confirmed is merely on the basis of presumption.

e No pénalty is imposable.

4. Personal hearing in the matter was held on 27.06.2018. Shri N.K.Tiwari,

Consultant appeared for the same and reiterated the grounds of appeal. He further
pointed out that the directions of Commissioner (Appeals) order dated 27.02.2017

was not _carried out by the adjudicating authority.

5. I have carefully gone through the facts of the case, the appellant’s grounds
of appeal and submissions made during the course of personal hearing. The issue to
be decided is whether the demand confirmed in terms of Rule 6 of CENVAT Credit

Rules, 2004 [for short-CCR] along with interest and penalty, is correct or otherwise.

6. 1 find that the issue involved in the matter has already been decided by the

‘Appellate Authority, vide his OIA No. AHM-EXCUS-001-APP-064-2016-17 dated

27.02.2017, wherein the matter was remanded to the adjudicating authority for re-
determination of CENVAT credit availed by the appellant. In the said OIA, it has
been held that the demand of amount under Rule 6 is more than the CENVAT credit
availed and such demand would clearly be against the spirit of reversal of CENVAT
credit. Further, in the said OIA, a specific direction was given to the adjudicating
authority to determine the CENVAT credit. The disputed issue in the matter has
extensively discussed in para 8 tol4 of above referred OIA dated 27.02.2017 which

is as under:

"9, The undisputed fact is that the appellant was engaged in trading activity also.
There is also no dispute as far as the allegation of non maintenance of separate
accounts, is concerned. It was imperative on the appellant, to either, not take
CENVAT credit in respect of input service used in trading activity or ~maintain
separate accounts as per Rule 6(2), ibid. However, as is already mentioned, the
appellant took CENVAT credit in respect of input service used in trading activity and
also failed to maintain separate accounts.

10. The appellant argued that the traded goods were never brought to their
premises but supplied mainly for exports from the place of manufacture without
bringing the same to its premises; that no input service on such traded goods was
used and therefore, it was incorrect to suggest that common input service credit was
taken by them. This argument is not tenable and acceptable, looking into the facts
‘and circumstances of the case. It is fact that the appellant had availed Cenvat credit
of common input services viz. banking services, advertisement services, security
service, Chartered Accountant service etc in connection with goods traded (supplied
for exports) as well as in connection with manufacturing activities in their premises
and as held by the adjudicating authority it cannot be delineated transaction wise in
such situation. In the circumstances, since the appellant has carried out trading
activity and falling within the meaning of ‘exempted service’ as defined under Rule
2(e) of CCR-04, it was imperative on the appellant, to either, not take CENVAT credit
in respect of input service used in trading activity or maintain separate accounts as
per Rule 6(2), ibid. However, as is already mentioned, the appellant took CENVAT
credit in respect of input service used in trading activity and also failed to maintain
separate accounts. Therefore, the provisions of Rule 6 (3) of, C:‘&qg‘ga ly attracts in

appellant’s case. I cs»n;;.u,?
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11. Further, I observe that the JS (TRU), CBEC, New Delhi has issued a letter
no. 334/8/2016-TRU dated 29.2.2016 on the basis of amendment in Rule 6 ibid. The
relevant extract of which are reproduced below:

(h) Rule 6 of Cenvat Credit Rules, which provides for reversal of credit in respect of
inputs and input services used in manufacture of exempted goods or for provision of
exempted services, is being redrafted with the objective of simplifying and
rationalizing the same without altering the established principles of reversal of such

credit.

(i) sub rule (1) of rule 6 is being amended to first state the existing principle that

CENVAT credit shall not be allowed on such quantity of input and input services as is

used in or in relation to manufacture of exempted goods and exempted service. The
rule then directs that the procedure for calculation of credit not allowed is provided in

sub-rules (2) and (3), for two different situations.

(ii) sub-rule (2) of rule 6 is being amended to provide that a manufacturer who
exclusively manufactures exempted goods for their clearance up to the place of
removal or a service provider who exclusively provides exempted services shall pay
(i.e. reverse) the entire credit and effectively not be eligible for credit of any inputs
and input services used.

(iii) sub-rule (3) of rule 6 is being amended to provide that when a manufacturer
manufactures two classes of goods for clearance upto the place of removal, namely,
exempted goods and final products excluding exempted goods or when a provider of
output services provides two classes of services, namely exempted services and
output services excluding exempted services, Page 33 of 38 then the manufacturer or
the provider of the output service shall exercise one of the two options, namely, (a)
pay an amount equal to six per cent of value of the exempted goods and seven per
cent of value of the exempted services, subject to a maximum of the total credit taken
or (b) pay an amount as determined under sub-rule (3A).

(iv) The maximum limit prescribed in the first option would ensure that the amount to -
be paid does not exceed the total credit taken. The purpose of the rule is to deny
credit of such part of the total credit taken, as is attributable to the exempted goods
or exempted services and under no circumstances this part can be greater than the

whole credit.

I understand that the amendment to CENVAT Credit Rules, is not retrospective.
However. this amendment reflects the interpretation and intent of the Government.
In-fact Joint Secretary himself states that the rules are being redrafted with the
objective of simplifying and rationalizing the same without altering the established
principles of reversal of such credit. Even otherwise to demand an amount under Rule
6 which is more than the CENVAT credit availed would clearly be against the spirit of

reversal.

12._ In view of above, the Cenvat credit demanded is not more than the credit
availed. In the instant case, I observe that the demand of Rs.1,61,730/-was raised on
the basis of percentage of trading value. Therefore, the Cenvat credit availed on such
exempted service is required to be determined. In the circumstances, I feel that this
issue is required to be considered by the adjudicating authority afrésh for determining
the Cenvat credit availed by the appellant on such exempted service, as such, I
remand back the issue to the adjudicating authority for considering the matter in'view -
of above discussion.

13, The appellant’s other contention is that the notice is barred by limitation. The
adjudicating authority’s justification for invoking extended period is that the appellant
has contravened the provisions of Rule 6 and 2(l) of the CCR and has also suppressed
facts with the intent to evade payment of duty. Looking into the facts of the case, I do

not find any merit to interfere the argument of the adju ’%?Wja; thority for invoking
)]?ﬂ:eg prQVigiQns available and
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14. I find that the adjudicating authority has imposed penalty under Section 11
AC of the Central Excise Act, 1944. The penalty imposed under the said Section is
required to be modified as the demand of amount liable to pay under Rule 6(3) of
CCR is modified, as discussed at para 12.”

7. Despite following the decision supra, 1 find that the adjudicating authority
has again confirmed the demand of Rs.1,61,730/- with interest and imposed
penalty, by repeating earlirder dated 29.02.2016. The defiance of the direction of
Commissioner (Appeals) order is either deliberate or the original authority lacks the
understanding of a clear direction. Either way both are: deplorable. In this regard, I
rely decision of Hon"ble High Court of Gujarat’s decision in case of M/s Lubi

Industries- 2016 (337) E.L.T. 179 (Guj.) which reads as under:

v6. In our opinion, the Assistant Commissioner committed a serious error in
ignoring the binding judgment of superior Court that too in case of the same
assessee. The principle of precedence and judicial comity are well established in our
legal system, which would bind an authority or the Court by the decisions of the
Coordinate Benches or of superior Courts. Time and again, this Court has held that
the departmental authorities would be bound by the judicial pronouncements of the
statutory Tribunals. Even if the decision of the Tribunal in the present case was not
carried further in appeal on account of low tax effect, it was not open for the
adjudicating authority to ignore the ratio of such decision. It only means that the
Department does not consciously agree to the view point expressed by the Tribunal
and in a given case, may even carry the matter further. However, as long as a
judgment of the Tribunal stands, it would bind every Bench of the Tribunal of equal
strength and the departmental authorities taking up such an issue. An order that the
adjudicating authority may pass is made appealable, even at the hands of the
Department, if the order happens to aggrieve the Department. This is clearly
provided under Section 35 read with Section 35E of the Central Excise Act.
Therefore, even after the adjudicating authority passes an order in favour of the
assessee on the basis of the judgment of the Tribunal, it is always open to the
Department to file appeal against such judgment of the adjudicating authority.”

8. In the circumstances, I again remand the case to the adjudicating authority
for deciding the case afresh in view of Appellate Authority’s earlier decision dated
27.02.2017 supra with direction to decide the matter within 15 days of receipt of

this order. Accordingly, I set aside the impugned order.

8. The appeal filed by the appellant stand disposed of in above terms.

Date: /07/2018

Attested

f}.'v@v%@”/
(Mohanan V.

Superintendent (Appeais)
Central GST, Ahmedabad

By R.P.A.D




To

M/s. Bodal Chemical Ltd (Unit II)
Plot No.123 & 124, Phase-1,
GIDC, Vatva, Ahmedabad,
Gujarat

Copy to:-

V2(32)18/Ahd-South/2018-19

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Principal Commissioner, Central CGST, Ahmedabad-South.
3. The Deputy/Assistant Commissioner, Central GST, Division-II, Ahmedabad

South.

4. The Assistant Commissioner, System-Ahmedabad South
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6. P.A. File.
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